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Abstract: The purpose of this paper is to point out that there is not a clear 
and  direct  right  to  enjoy  an  environment  of  quality  in  the  European 
Convention of Human Rights. Nevertheless, the jurisprudence of the Court 
has played an important role in creating a specific category of a fundamental 
right  to  the  environment.  An  interesting  interpretation  of  the  European 
Convention of Human Rights has been done in the judgements quoted in this 
article expanding the limits of the Convention through a wide interpretation 
of the “traditional” human rights. 
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1. Introduction 
If  in  recent  decades,  during  the  rapid 
creation  of  international  environmental 
law, a general principle has been gradually 
devised that establishes a general duty of 
the  Member  States  to  protect  the 
environment,  quoted  in  certain  regional 
legal instruments [1] and clearly declared 
in  article  192  of  the  United  Nations 
Convention  on  the  Law  of  the  Sea  [2], 
what is certain is that we are still very far 
from  being  able  to  conclusively  confirm 
the existence of appropriate measures that 
protect man’s right to the conservation of 
the  environment  in  order  that  we  may 
enjoy a high quality of life.    
In  international  instruments  of  certain 
importance,  such  as  the  Stockholm 
Declaration of 1972 [3], we are able to find 
references  stating  that  “man  has  the 
fundamental  right  to  adequate  conditions 
of life in an environment of quality”, but 
they  are  no  more  than  programmatic 
statements, commonly heard when talking 
about protecting the environment, but not 
providing subjective rights to those people 
that  are  potentially  affected  by  specific 
interferences to the environment in which 
they live to such an extent that they invoke 
that  right  before  administrative  and  legal 
bodies that may be able to provide help.   
It  is  also  true  that  the  so-called  latest 
Declarations  of  Rights,  as  well  as 
including  traditional  fundamental  rights, 
also  include  new  rights  that  open  up 
interesting  points  of  view  and 
developments. In this sense, with regards 
to Europe we must give special mention to 
the Charter of the Fundamental Rights of 
the European Union [4] or Charter of Nice 
[5], which is generally positive as regards 
the political and dogmatic contribution to 
the  creation  and  development  of 
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legal  efficiency,  and  whose  future  is 
closely tied to the Lisbon Treaty. Article 
37  of  this  instrument  includes  the 
protection  of  the  environment  [6],  but 
doubts concerning the Charter coming into 
force and its true impact on EU law make 
it necessary to stay cautious. 
This  study  aims  to  discuss  the 
importance  of  jurisprudence  in  European 
courts in the design of a specific category 
of  fundamental  right  to  the  environment, 
through the wide interpretation of existing 
texts,  which  has  taken  shape  around  the 
problem  of  noise.  Despite  certain 
developments  in  the  European  Court  of 
Justice [7], it is in the European Court of 
Human Rights where a development really 
worth mentioning has been reached.  With 
respect  to  noise  pollution,  a  specific 
category  of  fundamental  right  has  been 
being  created  that,  although  technically 
linked  to  the  right  to  inviolability  of  the 
home,  could  emerge  as  the  basis  for  a 
specific right: the right to the environment.  
 
2.  Noise,  the  European  Convention  on 
Human  Rights  and  the  European 
Court of Human Rights 
Traditionally,  the  protection  of  citizens 
against  noise  pollution  has  not  been  a 
subject  of  great  priority  for  the 
administrations, when to our understanding 
it  is  an  element  of  great  importance  for 
people’s quality of life and health.  In its 
fight against noise pollution, the European 
Union has established a common approach 
aimed  at  preventing  or  reducing  the 
damaging  effects  of  being  exposed  to 
environmental noise. The key regulation is 
the Directive 2002/49/CE of the European 
Parliament and of the Council of 25 June 
2002,  relating  to  the  assessment  and 
management  of  environmental  noise  [8]. 
However,  administrative  proceedings 
aimed  at  preventing  the  effects  of  noise 
pollution have not traditionally been very 
efficient or top priority in the majority of 
European States.  
In  this  respect,  we  would  like  to 
highlight  the  very  interesting 
jurisprudential line of the European Court 
of  Human  Rights,  which  considers  noise 
interference  in  a  private  home  to  be  a 
violation  of  a  fundamental  right. 
Consequently,  in  the  ruling  of  the  case 
known as Moreno Gómez v. Spain [9], the 
Court  considered  there  to  have  been  a 
violation  of  article  8  of  the  European 
Convention  on  Human  Rights  [10],  as  a 
result  of  the  respondent  State  not  having 
provided  the  appropriate  support  to  the 
appellant  in  order  to  protect  her  home 
against the noise emissions that prevented 
her from enjoying her right to peace [11]. 
This  interesting  interpretation  of  the 
European  Convention  on  Human  Rights, 
relating  to  the  protection  of  respect  for 
private  life  and  the  home  that  is  the 
indirect  protection  of  rights  that  are  not 
specifically recognised in the Convention, 
expanding the protection of the right to the 
environment [12], is not new. It began with 
a judgments, also against Spain, in the case 
López  Ostra  v.  Spain  [13].  All  things 
considered, the Court establishes that the 
violations  of  the  right  to  respect  for  the 
home are not only those of a material or 
physical  nature,  such  as  the  entry  of  an 
unauthorised  person  into  the  home,  but 
they  are  also  attacks  that  are  neither 
material  nor  physical,  such  as  noises, 
emissions, smells and other interferences. 
If the attacks are serious they can deprive 
someone  of  their  right  to  respect  for  the 
home,  because  they  are  prevented  from 
enjoying being there.   
The  Court  had  already  had  the 
opportunity  to  make  a  declaration  with 
respect to the specific subject that we are 
dealing  with:  noise  pollution  and  the 
problems  affecting  those  living  in  the 
proximity of an airport, in a case against 
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Powell  and  Rayner  v.  United  Kingdom, 
which  was  a  ground  breaking  resolution 
concerning noise pollution for neighbours 
produced by air traffic [15]. The ruling of 
the 21st February 1990 recognised that a 
serious  noise  interference  in  a  home 
produced  by  aeroplanes  could  eventually 
imply the violation of the right recognised 
in article 8 of the Convention, taking as a 
starting point the fact that “the quality of 
the applicants’ and the scope for enjoying 
the  amenities  of  his  home  have  been 
adversely affected by the noise generated 
by  aircraft  using  Heathrow  airport” 
(paragraph 40). However, in this case and 
following  the  idea  of  the  margin  of 
interpretation  of  the  States,  sign  of  the 
tendency towards judicial self-control [16], 
the United Kingdom was not found guilty, 
as it was considered that it was necessary 
to  safeguard  the  balance  between  the 
legitimate  interests  of  the  individual  and 
those  of  the  community  as  a  whole,  and 
that in the assessment of both interests “the 
State  enjoys  a  certain  margin  of 
appreciation in determining the steps to be 
taken  to  ensure  compliance  with  the 
Convention” (paragraph 41 of the ruling).  
The sentence concludes that “in forming a 
judgement as to the proper scope of noise 
abatement  measures  for  aircraft  arriving 
at and departing from Heathrow airport, 
the British government cannot arguably be 
said  to  have  exceeded  the  margin  of 
appreciation afforded to them or upset the 
fair  balance  required  to  be  struck  under 
Article 8” (paragraph 45). 
In  this  way,  the  European  Court  of 
Human  Rights  has  been  qualifying  its 
position  and establishing a  framework  of 
indirect  protection  of  the  right  to  the 
environment (not specifically recognised in 
the  Convention  passed  in  1950)  in  its 
jurisprudence [17]. 
3.  The  European  Court  of  Human 
Rights’ Ruling of the Hatton Case  
The ruling of the  Hatton and others v. 
the United Kingdom [18] case on the 2nd 
October  2001 is  of  particular  interest for 
the  subject  matter  of  this  study,  as  the 
applicants argued the violation of the right 
concerning respect for private family life 
that  is  set  out  in  article  8  of  the 
Convention, in relation to the noise caused 
by air traffic in a British airport [19]. 
One of the main reasonings of the Court 
is to remember the positive duties that the 
States  party  to  the  Convention  have  to 
adopt  in  order  to  ensure  the  effective 
enjoyment of the rights recognised in the 
Convention  and  its  Additional  Protocols.   
Therefore,  even  though  neither  Heathrow 
airport nor the aircraft operating there are 
controlled  by  the  British government  (ie. 
there is no direct interference on the part of 
the  public  administrations),  they  must 
ensure  the  effective  compliance  with  the 
Convention. 
However,  the  main  reasoning  of  the 
Tribunal,  and  one  that  is  of  particular 
interest to this ruling, is that relating to the 
principle of proportionality.  Interestingly, 
the Court does not specifically invoke this 
principle,  despite  referring  to  the  two 
elements that are implicit in it: on the one 
hand, the duty of respecting a fair balance 
between  the  interests in  play  (paragraphs 
96 and 97), and on the other hand, the duty 
of the States, as regards interference in the 
exercising of the rights recognised in the 
Convention, of not subjecting individuals 
to  an  unnecessary  danger,  understanding 
this to mean not choosing less costly paths 
from the point of view of human rights, for 
the securing of the legitimate ends being 
pursued  with  this  interference  (paragraph 
97).  In  short,  the  Court  is  going  to 
recognise a small margin of interpretation 
for  the  authorities  of  the  State  being 
accused,  such  that the  State  must  clearly 
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interference and the impossibility of using 
other measures.   
In  the  sentence,  the  Court  reached  the 
conclusion  that  the  importance  of  the 
economic contribution of night flights for 
the  national  economy  had  not  been 
assessed  critically,  and  only  one  limited 
investigation had been carried out into the 
nature  of  sleep  disturbance,  and  that,  in 
short, it was inacceptable that the modest 
steps  taken  to  improve  the  problem  of 
night-time  noise  were  capable  of 
constituting  the  necessary  measures  to 
protect  applicants’  position  and  rights.  
Furthermore, the Court concluded that the 
government  had  not  found  the  correct 
balance between the economic well-being 
of the country and the effective enjoyment 
of the applicants’ right to respect for their 
home and private lives.  Consequently, the 
Court considered that a violation of article 
8  of  the  Convention  existed  and 
condemned the United Kingdom.    
However,  the  British  government 
appealed  the  judgment,  and  so  the  case 
passed  to  the  Grand  Chamber  of  the 
European  Court  of  Human  Rights  [20]. 
The Grand Chamber, in the judgment on 
the  8th  July  2003,  considered  the  appeal 
and  largely  revoked  the  first  ruling, 
deeming, amongst other matters, that there 
had been no violation of article 8 of the 
Convention  (although  it  did  maintain  the 
United  Kingdom’s  sentence  due  to 
violation  of  article  13,  the  right  to  an 
effective remedy; a procedural aspect that 
is not the focus of this study).  
The  Grand  Chamber  reasons  that  in 
previous rulings in which the protection of 
the environment was an issue, the national 
administrations  had  infringed  the 
regulations that came from their own laws.  
Nonetheless,  as  regards  this  lawsuit,  the 
British  government  had  acted  in 
accordance  with  its  legal  guidelines  by 
introducing  in  1993  (in  accordance  with 
the  law)  a  quota  system.  The  Grand 
Chamber  also  considers  it  reasonable  to 
imagine  that  night  flights  contribute 
significantly  to  the  development  of  the 
national  economy.  Given  that  the 
applicants had not reliably proved, with the 
ruling underway, that the night-time noises 
had caused their homes to drop in value, 
and  since  they  could  easily  have  moved 
house, as well as due to the fact that the 
British  administration  had  carried  out  a 
series  of  investigations  and  studies,  the 
Grand Chamber believes that in search of a 
fair  balance,  the  margin  of  interpretation 
has  not  been  exceeded.  Finally,  with 
twelve votes against five, it considers that 
there was no violation of article 8 of the 
Convention [21]. 
 
4. Final Thoughts 
In  any  case,  these  judicial  decisions 
have, in our opinion, the value of shaping a 
concept that up until now has been rather 
vague,  but  which  is  being  made 
acceptable:  the  citizens’  right  to  an 
environment as a fundamental right. It is 
true that such a right does not appear as 
such  in  the  main  Conventions  and 
international instruments [22] that relate to 
the  protection  and  safeguarding  of 
fundamental  rights  and  public  liberties, 
although  in  certain  instruments  a 
relationship  does  clearly  exist  between 
human  rights  and  the  protection  of  the 
environment, such as the African charter 
on human and peoples’ rights in 1981, the 
Additional  protocol  to  the  American 
convention on human rights passed in San 
Salvador in  1989, the  Convention  on  the 
rights of the child, also in 1989, and the 
Convention  of  the  International  Work 
Organisation  relating  to  indigenous 
peoples  established  in  independent 
countries, in 1989 as well. In this respect, a 
wider concept relating to the protection of 
the environment as a fundamental right has 
been gradually developed in sectorial and 
regional instruments.  Verdú Baeza, J.: Towards a Right to the Environment in Europe: Noise and Jurisprudence…  223 
Without  wishing  to  go  into  too  much 
depth,  we  must  describe  the  adoption  in 
Europe  of  an  instrument  of  enormous 
relevance due to the depth of its specific 
contributions  to  the  rights  of  individuals, 
known  as  the  Aarhus  Convention.  This 
convention was adopted on the 25th June 
1998 by a ministerial conference that was 
taking  place  under  the  auspices  of  the 
Economic  Commission  for  Europe  [23], 
signed  not  only  by  a  large  number  of 
European States, but also by the European 
Community.  The  Convention’s  preamble 
establishes  the  express  recognition  that 
everybody  has  the  right  to  live  in  an 
environment that ensures their health and 
well-being, and the duty (both individually 
and as a whole) to protect and improve the 
environment  for  the  sake  of  current  and 
future generations. It adds that in order to 
make  this  right  worthwhile  and  to  fulfil 
this duty, the citizens must have access to 
information, be authorised to participate in 
the taking of decisions and have access to 
justice  in  environmental  matters.  These 
three  factors  (participation,  information 
and  access  to  justice)  help  develop  with 
great  success  within  the  European 
framework  what  is  being  called,  in  an 
ambiguous  manner  up  until  now, 
environmental democracy. 
In  conclusion,  despite  the  lack  of  a 
specific definition for a fundamental right 
to  the  environment  that  provides  the 
individual  with  genuine  rights,  a 
jurisprudential line is developing in Europe 
that consolidates the individual’s genuine 
right  to  a  suitable  environment,  carrying 
out  an  extensive  interpretation  of  the 
existing legal instruments.  
In short, noise is one more element that 
contributes to the deterioration of quality 
of  life,  but  there  is  no  doubt  that  its 
features  (objectivity  of  its  measurement, 
ease of identifying its impact on a specific 
area, existence of scientific studies on the 
effect it has on people’s health etc.) have 
helped it become the object of complaints 
made  by  individuals,  who  have  received 
the  support  of  the  European  Court  of 
Human  Rights  through  the  rulings  that 
have been described.   
The  social  repercussion  of  such 
judgments,  along  with  their  development 
through  the  individual  legal  systems  of 
Member States, will contribute to an ever-
growing pressure for the development and 
consolidation of a fundamental right of the 
human being to enjoy an environment with 
a greater level of protection that guarantees 
a decent quality of life in balance with the 
fragile ecosystems of our damaged planet.  
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